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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

UNITED STATES OF AMERICA,
Appellant,

vs.

OREGON AND CALIFORNIA I
^^ ^^^^"

RAILROAD COMPANY,
Appellee.'

APPELLANT'S BRIEF.

Appealed from the United States District Court for the

District of Oregon.

This is an appeal by the United States of America from

a decree of the lower Court, entered on the I2th day

of December, IQ04, dismissing the Bill of Com-

plaint.

This suit was brought to cancel a patent heretofore

issued by the United States to the Oregon and Califor-

nia Railroad Co., for certain lands within the place

limits of its grant of July 25th, 1866.

The case was submitted on an agreed statement

—

hence there is no conflict of testimony, nor controversy

about the facts.



FACTS.

1. The act of Congress approved July 25th, 1866,

entitled "An act granting lands to aid in the construc-

" tion of a railroad and telegraph line from the Cen-

" tral Pacific Railroad in California, to Portland in

" Oregon," as printed in volume 14 of the United

States Statutes at Large, on pages 239 and following,

is admitted in evidence.

2. The Oregon Central Railroad Company is a

corporation duly incorporated and organized on April

22, 1867, by and in virtue of the laws of the State of

Oregon.

3. That the Legislature of the State of Oregon, by

its joint resolution adopted October 20th, 1868, duly

designated the said Oregon Central Railroad Com-

pany as the company entitled to receive the lands

granted in Oregon, and the benefits and privileges

conferred, by the act of Congress referred to in "Item

F' hereof; and prior to the year 1869 ^^e said com-

pany duly became entitled to all the benefits, privi-

leges, and grants in the State of Oregon, mentioned in

or offered by the said act of Congress.

4. The act of Congress approved June 25th, 1868,

entitled "An act to amend an act, entitled 'An act

" 'granting lands to aid in the construction of a rail-

" 'road and telegraph line from the Central Pacific

" Railroad, in California, to Portland, in Oregon.'
"



as printed in volume 15 of the United States Statutes at

Large, on page 80, is admitted in evidence.

5. The act of Congress approved April loth, 1869,

entitled "An act to amend an act, entitled 'An act

" granting lands to aid in the construction of a rail-

" 'road and telegraph line from the Central Pacific

" 'Railroad, in California, to Portland, in Oregon,' ap-

" proved July t\vent\'-five, eighteen hundred and sixty-

" six," as printed in volume 16 of the United States

Statutes at Large, on page 47, is admitted in evidence.

6. That on or about July ist, 1869, the said Oregon

Central Railroad Company duly filed in the Depart-

ment of the Interior its assent to the act of Congress

refered to in "Item I" hereof.

7. On October 29th, 1869, the said Oregon Central

Railroad Company filed in the office of the Secretary

of the Interior, and on January 29th, 1870, the Secre-

tary of the Interior duly accepted and approved, a

map of the definite location and survey of the first sec-

tion of the railroad in Oregon provided for by the said

act of July 25th, 1866, which section of railroad ex-

tended from Portland to a point at or near Jefferson,

and comprised not less than sixty continuous miles

from the northern terminus thereof.

8. On March 26th, 1870, the defendant filed in the

office of the Secretary of the Interior, and the Secre-

tary of the Interior on March 29th, 1870, duly accept-

ed and approved, maps of the definite location and

survey of the second section of the railroad in Oregon



provided for by the said act of July 25th, 1866, which

section of railroad extended from the said point at or

near Jefferson, to a point on the south line of township

27 south, range 6 west, Willamette meridian, and com-

prised not less than one hundred and twenty continu-

ous miles of railroad from Jefferson; on January 7th,

i'871, the defendant filed in the office of the Secretary

of the Interior, and the Secretary of the Interior on

March 2d, 1871, duly accepted and approved, a map of

the definite location and survey of the third section of

the railroad in Oregon provided for by the said act of

July 25th, 1866, which section of railroad extended

from the said point on the south line of township 27

south, range 6 west, to a point in section 30, in town-

ship 30 south, range 5 west; on April 6th, 1882, the de-

fendant filed in the office of the Secretary of the Inte-

rior, and the Secretary of the Interior on April 8th,

1882, duly accepted and approved, an amended map

of the definite location and survey of the said third

section of railroad, which amended line of railroad

extended from Station T154 in section 28, township 29

south, range 5 west, to Station 1320-50, in section 6,

township 30 south, range 5 west; on April 6th, 1882,

the defendant filed in the ofiice of the Secretary of the

Interior, and the Secretary of the Interior on April

8th, 1882, duly accepted and approved, a map of the

definite location and survey of the fourth section of the

railroad in Oregon provided for by the said act of

July 25th, 1866, which section of railroad extended



from the said Station 1320-50 in section 6, township 30

south, range 5 west, to Station 2376-50 in township 31

south, range 7 west; on August 24th, 1882, the defend-

ant filed in the office of the Secretary of the Interior,

and the Secretary of the Interior on September 7th,

1882, duly accepted and approved, a map of the defi-

nite location and survey of the fifth section of the rail-

road in Oregon provided for by the said act of July

25th, 1866, which section of railroad extended from

the said Station 2376-50 in township 31 south, range 7

west, to the north line of section 33, township 34 south,

range 6 west; on June 6th, 1883, the defendant filed in

the office of the Secretary of the Interior, and the Sec-

retary of the Interior on that day duly accepted and

approved, a map of the definite location and survey of

the sixth section of the railroad in Oregon provided

for by the said act of July 25th, 1866, which section of

railroad extended from the said north line of section

33, township 34 south, range 6 west, to the east line of

section 21, township 36 south, range 3 west; on July

3d, 1883, the defendant filed in the office of the Secre-

tary of the Interior, and the Secretary of the Interior

on July 6th, 1883, duly accepted and approved, a map

of the definite location and survey of the seventh sec-

tion of the railroad in Oregon provided for by the

said act of July 25th, 1866, which section of railroad

extended from the said east line of section 21, township

36 south, range 3 west, to the south line of section 32,

township 37 south, range i west; on September 4th,



1883, the defendant filed in the office of the Secretary

of the Interior, and the Secretary of the Interior on that

day duly accepted and approved, a map of the definite

location and survey of the eighth section of the rail-

road in Oregon provided for by the said act of July

25th, 1866, which section of railroad extended from

the south line of section 32, township 37 south, range

I west, to the east line of section 25, township 39 south,

range i west; on August ist, 1883, the defendant filed

in the office of the Secretary of the Interior, and the

Secretary of the Interior on that day duly accepted

and approved, a map of the definite location and sur-

vey of the ninth section of the railroad in Oregon pro-

vided for by the said act of July 25th, 1866, which sec-

tion of railroad extended from the said point on the

east line of section 25, township 39 south, range i east,

to the north line of section 30, township 40 south,

range 2 east; and on August i8th, 1884, the defendant

filed in the office of the Secretary of the Interior, and

the Secretary of the Interior on that day duly accept-

ed and approved, a map of the definite location and

survey of the tenth section of the railroad in Oregon,

provided for by the said act of July 25th, 1866, which

section of railroad extended from the said point on the

north line of section 30, township 40 south, range 2

east, to the southern line of the State of Oregon, in sec-

tion 13, township 41 south, range i east.

9. The Commissioner of the General Land Office,

under the direction of the Secretary of the Interior,
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withdrew all odd-numbered sections of land within

thirty miles on each side of the line of railroad shown

on the maps set forth and described in Item 8 hereof,

from sale or location, pre-emption or homestead entry,

on the following dates: Opposite, and coterminous

with, the said first section of railroad, on January 31st,

1870; opposite, and coterminous with, the said

section of railroad, on April 7th, 1870; opposite, and

coterminous with, the said third section of railroad, on

March 31st, 1871 ; opposite, and coterminous with, the

said amended section of railroad, on July 5th, 1883;

opposite, and coterminous with, the said fourth section

of railroad, on July 5th, 1883; opposite, and coter-

minous with, the said fifth section of railroad, on July

5th, 1883; opposite, and coterminous with, the said

sixth section of railroad, on July 5th, 1883; opposite,

and coterminous with, the said seventh section of rail-

road, on September 3d, 1883; opposite, and coter-

minous with, the said eighth section of railroad, on

October 27th, 1883; opposite, and coterminous with,

the said ninth section of railroad, on October 27th,

1883; and opposite, and coterminous with, the said

tenth section of railroad, on December 19th, 1884.

And the said withdrawals by the Commissioner have,

each and all, remained in full force and effect from

the date thereof continuously to and including the

present time, except in so far as, if at all, they have

been affected by an order by the Secretary of the In-

terior, made on August 15th, 1887, declaring said with-



drawals revoked as to the odd-numbered sections

within the indemnity limits of the grant made by the

said act of July 25th, 1866.

10. The entire railroad contemplated and provid-

ed for by the said act of July 25th, 1866, along the line

shown on the maps set forth and described in Item 8

hereof, was constructed in several sections and fully

equipped in all respects as required by the said act of

July 25th, 1866, by the said Oregon Central Railroad

Company and this defendant; and Commi-ssioners,

duly appointed by the President of the United States

for that purpose, duly examined the said railroad as

completed and equipped in the several sections afore-

said, and duly reported to the President of the United

Stats, under oath, that each of said sections of railroad

had been completed and equipped in all respects as re-

quired by the said act of Congress, and that the same

was and were ready for the service contemplated by

the said act; which reports were duly accepted and ap-

proved by the President of the United States. The

said reports were so made, accepted and approved, on

the following dates: The first twenty miles, com-

mencing at Portland, report made on December 31st,

1869, accepted and approved on January 29th, 1870;

the second twenty miles, report made on September

28th, 1870, accepted and approved on February 28th,

1871; third twenty miles and fourth twenty miles, re-

port made on December loth, 1870, accepted and ap-

proved on February 28, 1871; fifth twenty miles, re-



port made on August nth, 1871, accepted and ap-

proved on March 11, 1872; sixth twenty miles, report

made on January 13th, 1872, accepted and approved

on March nth, 1872; seventh, eighth, and ninth sec-

tions, including the last seventy-eight miles of the said

railroad, from Portland to Roseburg, report made on

July loth, 1878, accepted and approved July nth,

1878; from Roseburg to the south boundary line of

Oregon, in several sections, reports made and approv-

ed as the railroad was completed and examined in sec-

tions, during the years 1878 to 1899.

II. The E. i of S. W. j and W. h of S. E. ] of

section 21, township i south, range 3 east, Willamette

meridian, are parts of an odd-numbered section of un-

offered land within the prim.ary limits of the grant

made by the said act of July 25th, 1866, and are op-

posite and coterminous with that section of the defend-

ant's railroad, the map of definite location and survey

of which was filed with the Secretary of the Interior

on October 29th, 1869, ^"d approved by the Secretary

of the Interior on Janaury 29th, 1870.

{a) On March 3d, 1865, one Michael Kelley filed

his homestead claim No. 256, in the proper land office

of the United States, for the said land, and on Novem-

ber 2ist, 1867, he (the said Michael Kelley) filed in

the same land office his relinquishment unto the

United States of the land and homestead claim; which

homestead filing and the relinquishment thereof have

ever since remained of record in the said land office;
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but final proof or payment was never tendered nor

made under or in pursuance of the said filing.

{b) On June i8th, 1877, the proper officers of the

United States issued a patent, in due form, purport-

ing to convey the said land unto the defendant as part

and portion of the lands granted by the said act of

July 25th, 1866; which patent was duly and properly

issued, unless the homestead filing of Michael Kelley,

hereinabove set forth, excepted the said land from the

lands granted by the said act of July 25th, 1866.

(c) On February 28th, 1891, by deed bearing that

date the defendant sold and conveyed the N. E. | of

S. W. I and N. W. I of S. E. |- of the said section 21,

unto Andrew D. Gibbs, for the sum of $267.20 in hand

paid; on February 4th, 1895, by deed bearing that

date, the defendant sold and conveyed the S. E. ^ of

S. W. \ of the said section 21, unto Mrs. S. E. Sumner

Kline, for the sum of $200 in hand paid; and on Feb-

ruary 28th, 1 89 1, by deed bearing that date, the de-

fendant sold and conveyed the S. W. I of the S. E. j

of the said section 21, unto A. Walter Scott, for the

sum of $200 in hand paid. That each of the said pur-

chases and sales were made in good faith, for full

value of the land, without notice to the said pur-

chasers, or any of them, other than such presumptive

notice as is given by the law, of the existence of the

said homestead filing, or record thereof.

12. The grant made by the said act of July 25th,

1866, is in course of adjustment by the Secretary of the
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Interior, and the proper officers of the United States,

but has not been finally adjusted; and, including all

the lands described in the bill of complaint herein, the

defendant has not received the full quantity of land

promised in the grant by the said act of July 25th,

1866.

The agreed statement shows that the land in suit

was covered by a homestead claim filing at the time

defendant's patent was issued, and the sole question is

whether the homestead filing of Michael Kelley, here-

inbefore set forth, excepted the said land from the

lands granted by the said acts of July 25th, 1866.

The case requires only a construction of the terms

of that grant and other sections of the statute relating

to homestead, pre-emption and donation laws of the

United States. The act of July 26th, 1866, is to be

found upon page 239 of Vol. 14 of the United States

Statutes at Large, sec. 2, of which said act provides

as follows

:

"That there be, and hereby is. granted to the

said companies, their successors and assigns, for the

purpose of aiding in the construction of said rail-

road and telegraph lines, and to secure the safe and
speedy transportation of the mails, troops, muni-
tions of war, and public stores over the line of said

railroad, every alternate section of public land, not

mineral, designated by odd numbers, to the amount
of twenty alternate sections per mile (ten on each
side) of said railroad line; and when any of said

alternate sections or parts of sections shall be found
to have been grantedj sold, reserved, occupied by
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homestead settlers, pre-empted, or otherwise dis-

posd of, other lands, designated as aforesaid, shall

be selected by said companies in lieu thereof, under

the direction of the Secretary of the Interior, in

alternate sections designated by odd numbers as

aforesaid, nearest to and not more than ten miles

beyond the limits of said first-named alternate sec-

tions; and as soon as the said companies, or either

of them, shall file in the office of the Secretary of

the Interior a map of survey of said railroad, or

any portion thereof, not less than sixty continuous

miles from either terminus, the Secretary of the In-

terior shall withdraw from sale public lands here-

in granted on each side of said railroad, so far as

located and within the limits before specified.

The lands herein granted shall be applied to the

building of said road within the States, respec-

tively, wherein they are situated. And the sec-

tions and parts of sections of land which shall re-

main in the United States within the limits of the

aforesaid grant shall not be sold for less than

double the minimum price of public land when
sold; provided, that the bona fide and actual settler

under the pre-emption laws of the United States

may, after due proof of settlement, improvement,

and occupation, as now provided by law, purchase

the same at the price fixed for said lands at the date

of such settlement, improvement and occupation;

and provided, also, that settlers under the provi-

sions of the homestead act, who comply with the

terms and requirements of said act, shall be en-

titled, within the limits of said grant, to patents

for an amount not exceeding eighty acres of the

land so reserved by the United States, anything in

this act to the contrary notwithstanding."
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ASSIGNMENT OF ERRORS.

Complainant says:

I.

The Court erred in holding and deciding that the

land in controversy, in the above-entitled cause, was

not subject to the homestead claim, mentioned in the

stipulation of facts, at the time the railroad grant to

the above-named defendant, mentioned in said stipu-

lation, attached.

II.

The Court erred in holding and deciding that the

equities of this case are with the defendant.

III.

The Court erred in dismissing complainant's bill of

complaint, and in entering a final decree for defend-

ant herein.

ARGUMENT.

Appellee admits that the homestead claim of Mich-

ael Kelley was filed prior to the act of July 25th, 1866,

viz., 3rd of March, 1865; that the relinquishment was

not filed by Kelley until November 21st, 1867; and

that the patent to appellee was not issued until June

1 8th, 1877; therefore, appellant contends that the land

was excepted, and did not fall within the designation

of public land.



In United States vs. Southern Pacific Railroad Co.,

146 U. S., 593, the Court said:

"The grants to both the Atlantic and Pacific and
the Southern Pacific Companies were grants in

praesenti. The language is, 'there be, and hereby
is, granted.' The construction and efifect of such
words of grant have often been considered by this

Court. In the recent case of St. Paul and Pacific

Railroad Co. vs. Northern Pacific R. R. Co., 139
U. S., I, 5, Mr. Justice Field, speaking for the

Court, said: 'As seen by the terms of the third sec-

tion of the act, the grant is one in praesenti; that is,

it purports to pass a present title to the lands desig-

nated by alternate sections, subject to such excep-

tions and reservations as may arise from sale, grant,

pre-emption or other disposition previous to the

time the definite route of the road is fixed. The
language of the statute is, 'that there be, and hereby
is, granted' to the company every alternate section

of the lands designated, which implies that the

property itself is passed, not any special or limited

interest in it. The words also import a transfer of

a present title, not a promise to transfer one in the

future. The route not being at the time determin-

ed, the grant was in the nature of a float, and the

title did not attach to any specific sections until

they were capable of identification; but when once

identified the title attached to them as of the date

of the grant, except as to such sections as were spe-

cifically reserved. It is in this sense that the grant

is termed one in praesenti; that is to say, it is of that

character as to all lands within the terms of the

grant, and not reserved from it at the time of the

definite location of the route. This is the construc-

tion given to similar grants by this Court, where
the question has been often considered; indeed, it

is so well settled as to be no longer open to discus-
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sion. Schulenberg vs. Harriman, 21 Wall., 44, 60;
Leavewworth, Lawrence, etc., R. R. vs. U. S., 92
U- S., 733 ; Missouri, Kansas, etc., R. R. Co. vs.

Kansas Pac. R. Co., 97 U. S., 491 ; Railroad Co. vs.

Baldwin, 103 U. S., 426."

On page 594, the Court continuing, said:

"In view of this late and clear declaration, it

would be a waste of time to attempt a re-examina-

tion of the questions, or a re-statement of the rea-

sons which have established these as the settled

rules of law in respect to land grants, and made it

so that the old common law rule as to the necessity

of identification to a conveyance has not been con-

trolling in determining the scope and efifect of a

Congressional land grant. Yet reference may be

had to the still later case of Bardon vs. Northern
Pacific R. R., 145 U. S., 535, in which the doctrine

that title passes by relation as of the date of the

grant was held to exclude from a grant land which,
at the date of the act, was held under a homestead
claim, although the claim has been abandoned, and
the land restored to the public domain before the

filing of the map of definite location."

The case of Bardon vs. Northern Pacific R. R., 145

U. S., 535, seems to appellant to be conclusive on this

point. On pages 538 and 539, the Court said:

''It is thus seen that when the grant to the North-
ern Pacific R. R. Co. was made, on the second of

July, 1864, the premises in controversy had
been taken up on the pre-emption claim of Robin-
son, and that the pre-emption entry made was un-

cancelled; that by such pre-emption entry the land
was not at the time a part of the public lands; and
that no interest therein passed to that company."



i6

In the case at bar, the fact that the homestead claim

was taken up before the grant was made is conceded,

and also that the relinquishment was not filed until

nearly a year subsequent to the act of Congress, there-

fore, it necessarily follows that at the time the grant

was made this land did not fall within the designation

of public land, because the grant was a grant in

praesenti, and this land was land to which some claim

or right of another had attached. Continuing, the

Court said:

"The grant is of alternate sections of public

land, and by public land, as it has been long settled,

is meant such land as is open to sale or other dis-

position under general laws. All land to which
any claim or rights of others have attached, do not

fall within the designation of public land. The
statute also says that whenever prior to the definite

location of the route of the road, and of course

prior to the grant made, any of the lands which
would othenvise fall within it have been granted,

sold, reserved, occupied by homestead settlers, or

pre-empted or otherwise disposed of, other lands

are to be selected in lieu thereof under the direction

of the Secretary of the Interior. There would
therefore be no question that the pre-emption entry

by the heirs of Robinson, the payment of the sums
due to the government having been made as the

law allowed, by them after his death, took the land

from the operation of the subsequent grant to the

Northern Pacific R. Co., if the pre-emption entry

had not been subsequently cancelled. But such

cancellation had not been made when the act of

Congress granting land to the Northern Pacific R.

R. Co. was passed ; it was made more than a year

afterwards."
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The case at bar is on all fours with the one above

quoted, the relinquishment was not made when the act

of Congress granting land to the Oregon and Califor-

nia R. R. Co. was passed ; it was more than a year after-

wards.

The Court further said in Bardon vs. Xorthern Pa-

cific R. R. Co., supra:

"As the land pre-empted then stood on the rec-

ords of the land department, it was severed from
the mass of public lands, and the subsequent can-

cellation of the pre-emption entry did not restore

it to the public domain so as to bring it under the

operation of previous legislation, which applied at

the time to the land then public. The cancellation

only brought it within the category of public land

in reference to future legislation. This, as we
think, has long been the settled doctrine of this

Court."

In Monroe Cattle Co. vs. Becker, iji^j U. S., c,J, the

Court said:

''The grant does not attach to them, if, at the

time, they are pre-empted or otherwise segregated

from the public lands. This principle is establish-

ed by a large number of cases in this Court.''

Wilcox vs. Jackson, 13 Pet., 498.

Leavenworth, Lawrence^ etc., Railroad vs. U.

S., 92 U. S., 733.

Kansas Pacific Ry. Co. vs. Dunmeyer, 113 U.

S., 629.
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Hastings & Dakota R. vs. Whitney, 132 U. S.,

357-

Bardon vs. Northern Pacific R. R., 145 U. S.,

535-

United States vs. Southern Pac. R. R., 146 U.

S., 570.

The case of Northern Pacific Railway vs. De Lacey,

174 U. S., 622, cited in Oregon, etc., R. R. vs. U. S.,

190 U. S. Report, 192, and the subsequent decisions

which uphold the principle laid down in those cases,

are not in point with the one now before the Court.

In that case the Court held that De Lacey had not

complied with the second section of the act approved

July 14th, 1870, c. 272, 16 Stat, 279, which provided

that, "all claimants of pre-emption rights shall here-

" after, when no shorter period of time is now pre-

" scribed by law, make the proper proof and payment

" for the lands claimed, within eighteen months after

" the date prescribed for filing their declaratory no-

" tices shall have expired." The Court therefore held,

that as he had not complied with the statute, the law

forfeited the right he had in the premises, just as ef-

fectually as if the facts were evidenced by an entry

upon the record.

By Item 11, of the Agreed Statement of Facts appel-

lee admits that the land filed upon by Kelley was un-

offered land.
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The Court, in the case of the Northern Pacific Ry,

vs. De Lacey, 174 U. S., 622, 630, said:

"The result of the passage of this act was to grant

the right to pre-empt 160 acres of either offered or

unoffered land, and that as to the unofTered lands

the filing of a pre-emption declaratory statement

was not required, and the right of the pre-emptor

to make due proof and payment remained until the

time fixed by the proclamation of the President for

the public sale of lands, at which time (if the pro-

per proof and payment had not been made) the

lands might be offered and sold to the highest bid-

der, and if not sold they would become subject to

private entry by the first applicant at the minimum
price. As to the offered lands, the right of the pre-

emptor was dependent upon his filing a declaratory

statement in the local oflSce, as stated in Section 15

of the act above quoted."

The Court continuing, said :

"Taking these two acts of 1841 and 1843 and
reading them together, it is seen that there was a

difference between unoffered and offered lands by
reason of the fact that on unoffered lands the right

or privilege to secure land by a pre-emption filing

continued up to the commencement of the public

sale whenever that might be, and if that right or

privilege had not been exercised and the land was
offered at public sale and not sold, it then became
subject to private entry by the first applicant, while

on offered lands the right or privilege to secure

them by pre-emption filing continued for twelve

months after the date of the settlement, and if the

pre-emptor failed to file the declaratory statement or

make the proper affidavit within the r^velve months,



'the tract of land so settled and improved shall be

subject to the entry of any other purchaser.'
"

On page 632, the Court said:

"Congress, by an act approved May 20, 1862, c.

75, 12 Stat., 392, provided for the sale of public

lands for homesteads, and since that time the prac-

tice of disposing of the public lands at public sale

has gradually been abandoned, although the au-

thority remained. The abandonment of these pub-
lic sales resulted in giving to those who had made
pre-emption filings upon unoffered land an uncer-

tain time within which to prove or complete their

proof and payment, because their time lasted until

the day of the public sale proclaimed by the Presi-

dent."'

As these public sales were abandoned, the result was

that these claimants were not under any obligation to

make proof and payment at all.

In the case at bar, when Kelley filed his homestead

claim, he had an uncertain time within which to prove

or complete his proof and payment, because his time

lasted until the day of the public sale proclaimed by

the President, therefore it follows that at the time the

grant of Congress on July 25th, 1866, was made, the

Kelley homestead was still a valid one.

From the decision cited, it follows that the land in

controversy, upon which Kelley had made a pre-emp-

tion claim on March 3d, 1865, it being unoffered land

and then open to homestead filing, was severed from

the mass of public lands from which the grant to the
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Oregan and California Railroad Company could alone

be satisfied.

We therefore submit to your Honorable Court that

under the stipulation of facts the United States is en-

titled to a decree cancelling the patent.

Wherefore, the complainant prays that the said

judgment, of the Circuit Court, be reversed.

FRANCIS J. HENEY,
United States Attorney for Oregon, of Counsel for

Complainant.




